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1.  
Introduction

1.1 
This procedure provides background information on sequestration and trust deeds and outlines the processes to follow when a customer has been subject to either.

2.  
Bankruptcy, insolvency and apparent insolvency
2.1   
There is sometimes confusion over the terms bankruptcy, insolvency and apparent insolvency. The following details these terms: -
2.2
Bankruptcy is where a person in debt is legally declared in court to be unable to meet those debts as they fall due. The Scottish term for bankruptcy is sequestration (see section 4). The term can be used in relation to:

· An individual

· A partnership

· A corporate body such as a limited company

· An unincorporated body such as a club or association

2.3
Insolvency is the term commonly used to describe the process of sequestration of corporate bodies.  Reference is normally made to ‘personal bankruptcy’ and ‘corporate insolvency’ but both these terms have similar meanings.  In relation to personal bankruptcy the term ‘insolvency’ has more specific meanings, the most important of which is ‘apparent insolvency’ (see 2.4)
2.4
‘Apparent insolvency’ is a legal term used to describe someone who is unable to pay their debts and at least one of their creditors has taken legal action against them. It can result from:
· A temporary or permanent inability to pay debts

· An unwillingness to admit to a debt 

· A simple failure to pay debts (Legally this is where a charge for payment has been served and the 14 days notice has expired without payment being made)

· A Summary Warrant being granted in respect of unpaid rates or taxes

2.5 
A person who is apparently insolvent can be made legally bankrupt (sequestrated – see section 4)   

3. 
Trust deeds


3.1
A trust deed is a voluntary agreement transferring control of your assets to a trustee (usually an accountant) who must be a qualified and registered insolvency practitioner. The Accountant in Bankruptcy may act as an interim trustee until a trustee is appointed. The Trust Deed legally binds both the person signing the trust deed and the trustee. 

3.2  
The trustee manages and sells the debtor’s assets to try to pay off the debts, although they can’t take essential household items. The debtor may need to make regular payments from wages to the trustee if they are in regular employment. All costs and fees of managing the trust deed will be deducted from any monies gained through the sale of assets or from the debtor’s wages.
3.3  
A trust deed is normally live for 3 years although the trustee can extend this. If the debtor fails to adhere to the agreement, the Trustee will apply to the Court to have the debtor sequestrated (see section 4 – Sequestration).   




               (Back to contents)
4. 
Sequestration

4.1
Sequestration is the Scottish legal term for personal bankruptcy and the process by which an insolvent person has their estate removed from their control to be realised for the benefit of the creditors. Sequestration is not a voluntary action.
4.2 
The people or organisation owed money (the creditor) will make application to the court to have the person in debt (the debtor) sequestrated (See 2.4). The person in debt (the debtor) is then declared bankrupt in court and hands control of their assets to a Trustee (usually an accountant). The Trustee must be a qualified and registered insolvency practitioner. 

4.3 
It is the duty of the Trustee to sell any assets or property to try and pay off some or all of the debts owed to the creditors. The debtor may need to make regular payments from wages to the Trustee if they are in regular employment. All costs and fees of managing the sequestration will be deducted from any monies gained through the sale of assets or from the debtor’s wages.  
4.4   
A sequestration is normally live for 1 year although the Trustee can extend this if the client fails to comply with the terms of the sequestration
5.
Calculating dividends

5.1 
In the case of both trust deeds and sequestrations, the trustee or Accountant in Bankruptcy (who acts as an interim trustee until a trustee is appointed) will establish the details of the debtor’s financial affairs, including income, expenditure, debts and creditors.

5.2
Based on the financial affairs the trustee will establish if there is any monies that can be paid to the creditors at the end of the Trust Deed or Sequestration period. This is known as a dividend. 

5.3
If there is no excess income there will be no dividend paid to the creditors. If it is established that there will be a dividend, this will be split pro-rata between the creditors.
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6.
Obtaining Information about new trust deeds and sequestrations
6.1  
Information relating to a sequestration or trust deed must be obtained from either of the following sources: 
· Edinburgh Gazette

· Letter from Trustee
· Letter from the Accountants in Bankruptcy (This is the organisation responsible for the registration of all Trust Deeds and Sequestrations)

6.2 
Notification of a Sequestration or Trust Deed should include the following information: 
· The debtor’s name

· The debtor’s address

· The date of Sequestration or the date the Trust Deed was entered into

· The name and address of the Trustee dealing with the case
6.3
Any additional information you require may be obtained directly from the trustee or Accountants in Bankruptcy. 

(Back to contents)
7.
Processing the Trust Deed or Sequestration


7.1 
The flowchart below outlines the factors to consider when processing a sequestration or Trust Deed.
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8.
Debtor has no Council Tax debts with South Lanarkshire Council

8.1
If after searching for Council Tax debts with South Lanarkshire Council the debtor owes nothing at the date of sequestration or signing a Trust Deed the only action required is to create a memo detailing the date of sequestration or Trust Deed. This information may prove useful later.

9. 
Debtor is registered as non liable 
9.1 
Where you find a liability where the debtor is registered as non-liable, the only action required is to create a memo record stating the person’s name and sequestration details i.e. the sequestration date, the trustee’s name and address and the source of the information.
9.2 
Search for all liabilities that the debtor may have. If you find a previous liability with arrears where the debtor was jointly or solely liable, follow the procedures relating to that particular set of circumstances.
10. 
Debtor is registered as jointly liable at an address
10.1
Where the debtor is jointly liable with at least one other person (who may be their partner) who has not been sequestrated or entered into a Trust Deed, the remaining liable person(s) will be pursued for any Council Tax debt up to the date of sequestration/Trust Deed. The sequestrated person will not be pursued for debts prior to sequestration but a claim must be submitted to the trustee (See section 15 – Submitting a claim).
10.2
The following actions are required:

· Create a memo record for each separate liability entering the sequestration details i.e. who’s been sequestrated, the sequestration date, the trustee’s name and address and the source of the information
· Add the Message Code for Sequestration or Trust Deed against the relevant person 
· End the liability with effect from the date of sequestration 
· Create a new liability using the same Tenure Type and same PIN numbers. Do not maintain the Group ID
· Where benefit is involved, the new BIN on the newly created council tax account should be input on the existing benefit claim by double clicking on the line under the original BIN in the Attribute screen. This will display the list of available BINs – select the new one. This instructs the benefit system to post CTB to the new council tax liability
· On the pre Sequestration account the person who has been sequestrated should be deleted as a liable person to ensure that they do not appear on any subsequent recovery documentation for that liability period 
· Issue a letter to the liable person who has not been sequestrated or entered into a Trust Deed advising that they will be solely pursued for any outstanding balances prior to the date of sequestration/trust deed (see Appendix 3)
· If any arrears exist up to the sequestration date, advise BCW/Sheriff Officers (if applicable) that the person who has been sequestrated/entered into a Trust Deed should not be pursued and only to pursue the remaining liable person(s)
(Back to contents)
11.
Debtor is the sole liable person

11.1
Where the debtor has been the sole liable person during a liability period, search for all liabilities involving the sequestrated person to establish whether any arrears exist up to and including the date of sequestration. If so, submit a claim to the trustee dealing with the case (see section 15). 

11.2
The following actions are required on the liabilities up to and including the date of sequestration

· Create a memo record for each separate liability entering the sequestration details i.e. the sequestration date, the trustee’s name and address and the source of the information
·  Add a message code of Sequestration or Trust Deed 
· Update the correspondence address for each liability to show the name and address of the Trustee involved 

· Suspend all future Billing and Recovery for each account with an outstanding balance 

· If necessary, advise BCW or the Sheriff Officer to stop all recovery action on any accounts which have already been passed to them and have now been suspended due to sequestration or Trust Deed. 

· For liabilities that have already been ended prior to the sequestration date, no further action needs be taken other than including details of any arrears on the claim form SQ1 (See Section 15 - Submitting a Claim)
11.3
For the current liability, you must also make the following amendments in addition to those above:

· End the liability with effect from the date of sequestration 

· Create a new liability from the following day using the same Tenure Type and PIN but do not maintain the Group ID as this would result in the correspondence address for the pre-sequestration period (i.e. the Trustee’s address) being carried over to the post-sequestration account 
· Where benefit is involved the new BIN on the newly created council tax account should be input on the existing benefit claim by double clicking on the line under the original BIN in the Attribute screen. This will display the list of available BINs – select the new one. This instructs the benefit system to post CTB to the new council tax liability
· Issue a letter to the liable person advising that they are liable to pay council tax from the date of sequestration/trust deed (see Appendix 4)

11.4 
The ended liability should cover the period up to and including the date of sequestration or Trust Deed. Submit a claim for any arrears on the claim form SQ1 (See section 15 - Submitting a claim). The customer will not be pursued for any arrears accrued prior to the date of sequestration.
11.5 
The newly created liability should cover the post-sequestration or Trust Deed period i.e. the liability start date must be the day after the date of sequestration. The customer is due to pay any Council Tax liability from this date in accordance with the Council Tax notice issued.

11.6 
If the customer also has a liability where they are jointly liable or are non-liable, follow the relevant procedures relating to these scenarios.
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12. 
Sequestration/trust deed of all liable persons falls on the same date
12.1 
Where you receive details of a sequestration/Trust Deed relating to each liable person in a household and the sequestration/Trust Deed date is the same, you must establish if any arrears exist up to and including that date. If so, submit a claim to the trustee (see section 15).
12.2  
It’s important to search for all liabilities of the sequestrated customers, even if they were previously solely liable prior to becoming jointly liable e.g. a couple who previously lived alone in separate properties before moving in together
12.3   
The following actions are required for liabilities where all joint liable residents have been sequestrated/entered into a trust deed on the same date:
· Create a memo record for each separate liability entering the sequestration details i.e. the sequestration date, the trustee’s name and address and the source of the information 

· Update the correspondence address for each liability to show the name and address of the Trustee involved 

· Suspend all future Billing and Recovery for each account with an outstanding balance 

· If necessary, advise BCW or the Sheriff Officer to stop all recovery action on any accounts which have already been passed to them and have now been suspended due to sequestration or Trust Deed
· For liabilities that have already been ended prior to the sequestration date, no further action needs be taken other than including details of any arrears on the claim form SQ1 (See section 15 – Submitting a claim)
12.4 
For the current liability, you must also make the following amendments: 

· End the liability with effect from the date of sequestration 

· Create a new liability using the same Tenure Type and PINs but don’t maintain the Group ID 

· Where benefit is involved, the new BIN on the newly created council tax account should be input on the existing benefit claim by double clicking on the line under the original BIN in the Attribute screen. This will display the list of available BINs – select the new one. This instructs the benefit system to post CTB to the new council tax liability
12.5 
The terminated liability should cover the period up to and including the date of sequestration. Submit a claim for any arrears on the claim form SQ1 (See section 15 - Submitting a claim).
12.6 
The newly created liability should cover the post-sequestration or Trust Deed period i.e. the liability start date must be the day after the date of sequestration. The customer is due to pay any Council Tax liability from this date in accordance with the Council Tax notice issued.

12.7 
If there are any additional liabilities for any of the sequestrated customers where they were previously solely you only need to enter a memo record with the sequestration details unless arrears exist. If this is the case, take the following steps:
· Create a memo record for each liability entering the sequestration details i.e. the sequestration date, the trustee’s name and address and the source of the information 

· Update the correspondence address for each liability to show the name and address of the Trustee involved 

· Suspend all future Billing and Recovery for each account with an outstanding balance 

· If necessary, advise BCW to stop all action on any accounts, which have already been passed to them and have now been suspended due to sequestration or Trust Deed. 

· Details of any arrears on these accounts should be included on the claim form SQ1 (See section 15 - Submitting a Claim)                                                            (Back to contents)
13. 
Sequestration/trust deed of all liable persons fall on different dates

13.1
Where you receive details of a sequestration relating to each liable person in a household and the sequestration dates are different, you must establish if any arrears exist up to the date of sequestration. If so, submit a claim to the appropriate trustee for each sequestrated person (See section 15 - Submitting a claim).
13.2  
It is important to search for all liabilities of the sequestrated customer even if they were previously solely liable prior to becoming jointly liable e.g. a couple who previously lived alone in separate properties before moving in together.
13.3
The following actions are required for liabilities where all joint liable residents have been sequestrated/entered into a trust deed on different dates:
· Create a memo record for each liability entering the sequestration details i.e. the sequestration date, the trustee’s name and address and the source of the information 

· Update the correspondence address for each liability to show the name and address of the Trustee involved 

· Suspend all future Billing and Recovery for each account with an outstanding balance 

· If necessary, advise BCW or the Sheriff Officer to stop all recovery action on any accounts, which have already been passed to them and have now been suspended due to sequestration or Trust Deed
· For any liabilities that have been ended prior to the sequestration date, no further action need be taken other than including details of any arrears on the claim form SQ1 (See section 15 - Submitting a Claim)
13.3 
For the current liability, you must also make the following amendments: 
· End the liability with effect from the date of the earliest sequestration/Trust Deed 

· Create a new liability from the following day using the same Tenure Type and PINs but do not maintain the Group ID. This new liability will become the sole responsibility of the person whose sequestration date has now passed due to the fact that the other resident is still in their pre-sequestration period
· This liability should then be ended at the date of the second sequestration and a further liability created from the following day once again using the same PINs and Tenure Type but not Group ID
· The newest liability is the responsibility of both liable persons as both are now in their post sequestration period
· Where benefit is involved the new BIN on the newly created council tax account should be input on the existing benefit claim by double clicking on the line under the original BIN in the Attribute screen. This will display the list of available BINs – select the new one. This instructs the benefit system to post CTB to the new council tax liability
· When dealing with cases where all liable persons have been sequestrated, submit separate claims for each person clearly stating any joint debt as well as any individual debt e.g. Council Tax as sole resident, Poll Tax (See section 15 – Submitting a claim)
(Back to contents)

14.
Poll tax arrears

14.1 
For all sequestration/Trust Deed cases, check to establish whether the individual has Poll Tax arrears.  Details of Poll Tax arrears can be obtained from the Audit and Development Team, 3rd Floor, Brandon Gate. Include these arrears in the claim.  If only Poll Tax arrears exist, submit a claim detailing the outstanding balances.
14.2 
Instruct the Sheriff Officer to cancel recovery action in relation to any Poll Tax accounts for which a claim is being submitted.
15. 
Submitting a claim 

15.1
Once you establish all of the arrears, complete claim form ‘SQ1’ (See Appendix 1), detailing all Council Tax arrears (both individual and joint debt) and include any outstanding Poll Tax arrears. Submit the completed SQ1to the Trustee dealing with the Sequestration or Trust Deed.  The SQ1 is available through Word Integration. 
15.2 
If the correspondence from the trustee includes a ‘Statement of Claim by Creditor’ along with ‘Particulars of Each Debt’, you must also complete these forms and return them along with the SQ1 

15.3  
Copies of all correspondence, including the completed claim form, should be taken and retained in a central sequestration file
(Back to contents)
16. 
Requesting a write-off of Sequestration arrears

16.1 
Once you submit a claim to the trustee, send a write off request WO1(see Appendix 2) to the Audit and Development Team, 3rd Floor, Brandon Gate along with a copy of the completed claim form SQ1. The WO1 is not currently available through word integration.   

17.
Dividends 
17.1 
The Trustees will provide SLC with a written update every 6 months and in due course if any dividend is to be paid to the creditors. Any dividend paid to SLC will be offset against the debtor’s pre-sequestration arrears. 

18. 
Payments made to account
18.1 
Any monies paid after the date of sequestration must be paid into the current liability. Do not use monies paid after the date of sequestration to reduce the amount of the claim being made to the trustee.
18.2   
A monthly report from Audit and Development highlights all cases where payments have been made to a pre-sequestration account. These payments will create a credit on these accounts and will have to be transferred to the current liability or the write off adjusted.
19.
Rent arrears

19.1
Any rent arrears (Including Sub Accounts) due by the debtor must also be included in the claim being submitted to the Trustee 

20.
When the sequestration has been concluded
20.1
At the end of the sequestration/Trust Deed period, the trustee will write to SLC requesting ‘Proof of Debt’. This is to ensure that the original debt or any part thereof still remains to be included in the payment of the dividend.

20.2
To confirm to the Trustee that the debt is still outstanding send a copy of the original claim along with screen dumps showing the nil balances (Display Accounts Screen) and the write off’s that have been processed (Payments/Adjustment Screen). 

20.3
Once the sequestration/Trust Deed has been concluded and reached the end of its term, the Trustee will issue a notification of Discharge in writing or by phone. Create a memo record confirming receipt of the letter and the date of Discharge.
20.4   
In the case of a Trust Deed, remove the Message Code when it has been concluded but in the case of a sequestration do not remove the Message Code.
(Back to contents)
21. 
Further information
21.1 
If you require further information or have any questions about the content of this procedure please contact:


Policy, Appeals and Training

3rd Floor Brandon Gate


Hamilton


Telephone (01698) 453207

E-Mail support&development@southlanarkshire.gov.uk

(Back to contents)

Housing and Technical Resources

Executive Director Lindsay Freeland
Support Services

              Our Reference:




our Reference:        


             If Phoning Ask For: 



                Date:
 









Dear Sirs,
Sequestration / trust deed of  
Council tax account number: as detailed below
Address: 
I refer to your letter / an entry in the Edinburgh Gazette dated regarding the above.

Based on this information, I wish to submit a claim on behalf of the Council in respect of the following debts due up to and including the date of the sequestration / trust deed, namely :- 

COUNCIL TAX ( please note that these balances include a statutory addition for late payment where applicable and are net of any discounts or benefits your client  was entitled to and are net of any payments he / she made towards the Council Tax for the periods shown):- 

	ACCOUNT NUMBER
	PERIOD OF CHARGE
	AMOUNT DUE

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	


The value of the claim is therefore £ and I look forward to hearing from you in due course once it has been established whether or not a dividend will be forthcoming in this case. 

Yours Sincerely

Benefit & Revenue 
[image: image1.jpg]e
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Write off request
	Area Office
	

	Name
	

	Signature
	

	Extension
	


	Reason for write off
	Enclosures

	Deceased estate
	
	Grant of confirmation
	

	Sequestration
	
	Notification/ gazette
	

	Discretionary*
	
	
	


*Discretionary write off: Further details













































_______________________________________________
	Council tax accounts 

	Reference
	Year
	Amount

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	Rent account

	Reference
	Cycle
	Amount

	
	
	

	
	
	

	
	
	

	HBOP 

	Reference
	Date
	Amount

	
	
	

	
	
	


	Authorisation
	Signed
	Date

	Area Office authorisation
	
	

	Central revenues authorisation
	
	

	Revenues Finance Manager 

(Discretionary WO only)
	
	


	Processed 
	Signed
	Date

	Council Tax
	
	
	

	Academy
	
	
	

	Benefits
	
	
	

	Sundry Debtors
	
	
	


Please return all completed Write Off Requests to:

Audit & Development Team, 3rd Floor, Brandongate, Hamilton
(Back to contents)


Housing and Technical Resources

Executive Director Lindsay Freeland
Support Services
	
	Our ref:
	     

	
	Your ref:
	     

	
	If calling ask for:
	

	
	Phone:
	

	     
	Date:
	


Dear Sir/ Madam
Due to the Sequestration/trust deed of: 

Address as shown above.
I write to advise that due to the above action you, Jean Smith will be pursued for the following outstanding accounts.
	Account Number
	Dates
	Sub Totals
	Balance Due

	
	
	
	

	
	
	
	

	
	
	
	


Please note that John Smith and Jean Smith are both now liable for the post Sequestration/Trust deed account detailed below.

	Post Account Number
	Dates
	Sub Totals
	Balance Due

	
	
	
	

	
	
	
	


If you want to know more information regarding the above please contact this office.

Yours sincerely
     
Support Services
(Back to contents)

Housing and Technical Resources

Executive Director Lindsay Freeland
Support Services
	     
	Our ref:
	     

	     
	Your ref:
	     

	     
	If calling ask for:
	

	     
	Phone:
	01698 45

	     
	Date:
	     


Dear Sir/Madam
Due to the sequestration/trust deed of: 

Address as shown above.
Ref: post sequestration/trust deed period
As per agreement with the trustee, I have lodged a claim for the sums due up to and including the date of sequestration/trust deed

However I bring to your notice that as part of the agreement you are now liable for payment of the council tax account from 00/00/0000 as detailed below

Failure to pay will result in further action.

I trust this clarifies the position.

	Account Number
	Dates
	Sub Totals
	Balance Due

	
	
	
	


Payments of any amount can be paid into the above account now

Yours sincerely
     
Support services
(Back to contents)
Example of calculating dividends


Mr. Austin’s financial situation has become critical and he can see no way to pay his debts of £10,000. This is owed to the following creditors:





Creditor A	£1,000		10% of the debt


Creditor B	£2,000 	20% of the debt


Creditor C	£3,000		30% of the debt


Creditor D	£4,000 	40% of the debt





He has signed a Trust Deed. He has no saleable assets. His monthly Income is £900 and his essential expenditure is £800 leaving him with excess income of £100 per month. This will be paid to the trustee each month.





At the end of the trust deed period the trustee has received £3600. From this he takes his own fee of £600 leaving £3000 to be divided pro rata among the 4 creditors. Accordingly the following dividends will be paid:





£300 (10%) to Creditor A


£600 (20%) to Creditor B 


£900 (30%) to Creditor C


£1200 (40%) to Creditor D








Example of Sequestration/trust deed of all liable persons on different dates





Mr and Mrs Dallas are joint residents of a property. Mr. Dallas was sequestrated on 12/07/08 whilst Mrs. Dallas was sequestrated on 26/08/08.





End the original liability on 12/07/08 (Mr Dallas’s sequestration date)





Create a new liability from 13/07/08 with the same PINs, the same Tenure Type but not the same Group ID





End this latest liability on 26/08/08 (The date of Mrs Dallas’s sequestration)





Create a new liability from 27/08/08 with the same PINs, the same Tenure Type but not the same Group ID





For the period up to 12/07/08 


Any arrears outstanding up to this date must be included in full on separate claims for both Mr and Mrs as a joint debt. 





Period 13/07/08 to 26/08/08 


Only Mr. Dallas will be liable to pay Council Tax for this period. A claim must be made against Mrs Dallas for the whole amount of this period.





Period from 27/08/008 


Mr& Mrs Dallas are jointly liable for the charges from this date.
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Appendix 2











No





Yes





No Claim Required


(See section 8)





Is the debtor a liable person?





No





Yes





No Claim Required


 (See section 9)





Is the debtor the sole liable person?





No





Yes





Have the other liable persons been sequestrated or signed a Trust Deed?





Do any Council Tax debts exist?





Yes





No





Submit a claim to the Trustee for 100% of the debt for all debtors (See section 12)





Submit a claim to the Trustee 


(See section 11)





Submit a claim to the Trustee for 100% of the debt. (See section 10)





Information is obtained from a Trustee, the Edinburgh Gazette or the Accountant in Bankruptcy advising that a debtor has signed a Trust Deed or has been sequestrated 
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